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Introduction
What did South Carolinian John C. Calhoun (1782-1850) and San Francisco mayor Ed Lee (1952 Lee ( -2017 have in common? Both, apparently, adhered to the "discredited" 1 doctrine of nullification. As United States President Donald Trump has initiated his promised crackdown on illegal immigration, localities across the America have attempted to frustrate his efforts through a combination of advocacy, activism and non-cooperation. Broadly speaking, these so-called "sanctuary cities" 2 -which actually include not just cities, but also states and counties-have limited local cooperation with federal immigration officials, particularly with regards to deportations. Because most U.S. jails are operated at the local level, ICE (Immigration and Customs Enforcement) relies on cities, counties and states to assist in its operations. After a person is arrested, he or she will typically be brought to a local jail. 4 In jail, that person will be fingerprinted, and those fingerprints will be shared with the FBI, who will then share the prints with ICE.
5 If ICE determines the person is undocumented, it will submit a "detainer request"-i.e. a request to detain the person in jail while ICE obtains permission to initiate deportation proceedings. 6 In sanctuary cities, local law enforcement typically has a policy of refusing these detainer requests, either routinely or selectively. Trump's allies and sympathizers have been particularly critical of the sanctuary movement. Both before and after the 2017 Presidential election, Trump and his surrogates consistently emphasized the danger posed by sanctuary cities and illegal immigrants. From a legal-historical perspective, the comparison of sanctuary cities to nullification-a doctrine holding that states may invalidate federal law-has been a particularly interesting line of attack. In an attempt to undermine the sanctuary movement's legality, certain commentators and scholars have compared sanctuary cities' non-cooperation with federal officials to nullification, as well as to secession and Civil War. Such comparisons have been made by academics and pundits alike, with varying levels of sophistication.
In a March 2018 speech to California law enforcement, for example, thenUnited States Attorney General Jeff Sessions compared California's sanctuary
Stephan Dinan, Sessions Likens California Sanctuary Laws to Slave-State Nullification, Wash. Times (March 7, 2018), https://www.washingtontimes.com/news/2018/mar/7/ sessions-calif-sanctuary-slave-state-nullification/. Sessions resigned as Attorney General in November 2018. 9 Id. Not all commentators, however, have accepted these comparisons between sanctuary cities and the (pre-)Civil War South. Unsurprisingly, perhaps, those sympathetic to the sanctuary movement have preferred dwelling on the supposed similarities between local resistance to immigration policy and local resistance to the Fugitive Slave Act, rather than on parallels to Calhoun or confederacy. Law professor Christopher Lasch of the University of Denver called those communities which resisted enforcement of the Fugitive Slave Act "a more meaningful historical analogue" to the sanctuary city situation.
17 "Sanctuary cities," he explained, "share with their abolitionist forebears a deep moral commitment to liberty and equality. And, when it comes to legal theory, sanctuary policy is rooted not in the nullification theory popular in the slaveholding South, but rather in the Tenth Amendment's prohibition on federal 'commandeering' of local government."
18 Somewhat more pragmatically, University of Florida history professor Sean Trainor compared the sanctuary city movement and Northern opposition to the Fugitive Slave Act by arguing that Trump's opposition "would also, like the 1850 law 19 , create common ground between activists on the issue and those who are merely opponents of federal encroachment." 20 So which is it? Are we in midst of a new nullification crisis, as Rove and the like suggest? Or, per Lasch, are comparisons between contemporary progressive enclaves and the antebellum South wholly inappropriate? Or yet still, have some scholars and commentators on all sides misunderstood the nature of nullification, and its relationship to civil liberties and local governance? *** Though no federal court today is likely to recognize nullification as a legitimate constitutional doctrine, the concept enjoyed a modest modern renaissance beginning during the Obama administration. State legislators across the country have appealed to nullification to resist federal involvement in spheres as diverse as health insurance 21 and gun control. 22 As a result, legal scholars of such renown as the University of Texas's Sanford Levinson have been prompted to reassess the doctrine's modern relevance-albeit skeptically and often unfavorably. Trump, Raw Story (Feb. 22, 2017) , https://www.rawstory.com/2017/02/ resistance-to-the-fugitive-slave-act-gives-sanctuary-cities-a-model-for-resistance-totrump/. 18 Id.
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By "the 1850 law," the author is referring to the Fugitive Slave Act. Nevertheless, nullification and its related doctrine of interposition remain poorly defined-complicating and confusing comparisons of nullification to modern phenomena such as the sanctuary movement.
The emergence of these comparisons between the sanctuary movement and nullification offers an opportunity to re-examine and define nullification and the related doctrine of interposition. While such re-examination and definition may eventually be extended to examining phenomena other than the sanctuary movement, clarifying the relationship between nullification and the sanctuary movement remains especially relevant. Precisely because most academics and judges have rejected nullification are the nullifying charges leveled against the movement so serious.
Despite some superficial similarities, however, the sanctuary movement is not an example of modern nullification. The sanctuary movement has adopted neither the constitutional arguments nor the political mechanisms of 19 th century South Carolina. 24 Unlike the sanctuary movement, nullification relies on compact theory-the idea that the federal government is a creature of the still-sovereign states-and operates through state conventions. Nevertheless, the sanctuary movement arguably resembles nullification's related doctrine of interposition. Like 19 th century advocates of interposition, today's sanctuary movement appeals to the importance of checks and balance and individual liberties to justify its opposition to federal law. Moreover, interposition is compatible with the contemporary and well-established anti-commandeering doctrine, which limits federal power over state officials.
This paper clarifies the meaning of nullification and interposition by analyzing the developments of these doctrines. It will also evaluate comparisons between the sanctuary movement, nullification, and interposition. Part 1 of this paper discusses the historical, theoretical and practical aspects of South Carolina-style nullification, and compares these to that of the sanctuary movement. Part 2 explores the development of nullification and interposition more broadly, with a particular focus on the Virginia and Kentucky Resolutions of 1798. Finally, it concludes that the sanctuary movement is not an instance of modern nullification-even excluding the South Carolina example. It will also suggest that the sanctuary movement is more compatible with the related concept of interposition.
I. Calhoun and Sanctuary Cities
Though the idea of nullification was developed by Thomas Jefferson in the 1790s, the doctrine is today primarily associated with John C. Calhoun and the South Carolina Nullification Crisis of the 1830s. If it is Calhoun rather than Jefferson who commentators claim as the "spiritual godfather" of the sanctuary movement, it is in part because the Crisis translated constitutional theory into concrete action. The historical record allows us to understand not only why Calhoun and the South Carolina nullifiers thought nullification legitimate and necessary, but also what nullification looked like in practice; we can thus compare their and the sanctuary 24 For a condensed version of this argument, see William J. Watkins, Jr., Sanctuary Cities Are Not the New Nullification Crisis, Law360 (May 23, 2017), https://www.law360.com/ articles/927395/sanctuary-cities-are-not-the-new-nullification-crisis. movement's motivations and strategies. Such a comparison readily reveals that the South Carolina nullifiers and the sanctuary movement have little in common beyond the fact that both involved local disagreement with federal policy.
A. The South Carolina Nullification Crisis
The Nullification Crisis began as a debate over trade policy. After the War of 1812, the federal government passed a series of tariffs to protect and strengthen New England's fledgling industry. New England's industry prospered, but as a result, the price of foreign goods on the American market also increased. Initially, Americans across the country-Calhoun included-supported the measure. 25 Over the years, however, as the tariff not only persisted but increased, Southerners started to resent its operation. While the South was a primarily agricultural region dependent on the production of raw materials, the North was a primarily industrial region dependent on the manufacturing of goods. The tariff therefore raised the price of consumer goods in the South without providing a comparable boost to its economy. The impact of this imbalance was further exacerbated by a concurrent fall in the price of cotton, which crippled many farmers.
26
By 1816, the tariff averaged 25 percent, and in 1824 it had risen to approximately 33 ½ percent. 27 Then, in 1828, Congress passed the so-called "Tariff of Abominations," which raised duties on imports to 50%.
28 Opponents objected to the tariff on two grounds. First, they argued that a protective tariff was unconstitutional, since the Constitution only explicitly authorized revenue tariffs. 29 Second, opponents decried the measure as an unjust redistribution scheme designed to "impoverish the planter, and to stretch the purse of the manufacturer."
30 Some even suggested secession from the perceived "most unequal alliance." 31 A great deal of the animosity and distrust between North and South during this period can thus be traced to the tariff controversy. As legal author William Watkins explained, "believing that they had made concessions to the Northern interest in order to serve the greater good in the postwar years, Southerners of the 1820s searched their memories for instances of Northern reciprocity. Recalling none, many Southerners again embraced the doctrines of strict constructionism and localism." 32 The election of Andrew Jackson in 1828 temporarily cooled the controversy, as Southerners expected the Tennessean to reduce the tariff. misplaced, however; Jackson showed little interest in pressing for a reduction.
34
That same year, the South Carolina legislature adopted the Exposition and Protest secretly drafted by Calhoun, which detailed South Carolina's discontent.
35
In the Exposition and Protest, the sectional and counter-majoritarian nature of South Carolina's frustration becomes clear. " [T] he Tariff," Calhoun fumed, "gives them a prohibition against foreign competition in our own market, in the sale of their goods, and deprives us of the benefit of a competition of purchasers for our raw materials."
36 South Carolina also accused the North of hypocrisy:
They assert that low prices are necessary consequences of excess of supply, and that the only proper correction is in diminishing the quantity… They also complained much of low prices, but instead of diminishing the supply as a remedy, they demanded an enlargement of their market by the exclusion of all competition in the home market.
37
As a result of the conflict's sectional nature, South Carolina scoffed at the idea of proposing a constitutional amendment to remedy the situation. "How absurd then," Calhoun argued, "to compel one of the injured states, to attempt a remedy by proposing an amendment to be ratified by three fourths of the states, when there is by supposition a majority opposed to it." 38 Indeed, if the tariff persisted, it was because a majority in Congress-where Northern representatives outnumbered Southern representatives-supported it.
Ultimately, it is this sectionalism and counter-majoritarianism which pushed South Carolina to adopt nullification, allowing resistance by an individual state.
39 South Carolina's claim that the majority engaged in "despotism" was a direct challenge to James Madison's assurance in Federalist 50 that, under the Constitution, "the society itself will be broken into so many parts, interests, and classes of citizens, that the rights of individuals, or of the minority, will be in little danger from interested combinations of the majority." 40 Angered by the North's perceived "interested combinations," South Carolinians began to derive greater and 34 
Id.
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In doing so, Calhoun directly relied on Thomas Jefferson's Kentucky Resolutions-a copy of which he had requested to assist in his writing. Calhoun's solution to the constitutional instability inevitably provoked by nullification further highlights nullification's counter-majoritarian nature. Calhoun argued that "the States themselves may be appealed to, three-fourths of which, in fact, form a power, whose decrees are the Constitution itself, and whose voice can silence all discontent." James J. Kilpatrick, The Sovereign States: Notes of a Citizen of Virginia, 196 (1957) . Under Calhoun's logic, a single state's interpretation of the Constitution remained legitimate until ¾ of the states overturned its interpretation by constitutional amendment; the disapproval of a simple majority would not suffice. The presumption of constitutionality favored the individual state rather than the collective. Nevertheless, Calhoun's solution recognized that state sovereignty under the Constitution was not unlimited. greater comfort from the idea that "the actual sovereign power, resides in the several states, who created it, in their separate and distinct political character," 41 rather than in the assurance that ambition would counteract ambition through a federal system of checks and balances. 42 Believing that the Constitution was "a compact, to which each state is a party," it was a small stretch for South Carolinians to conclude that each state was entitled to interpret and uphold that compact for itself. 43 Following the publication of the Exposition and Protest in 1828, the South Carolina legislature debated how to proceed. The "nullifiers" in the legislature advocated calling a state convention to arrest the tariff's operation in South Carolina. The nullifiers' insistence on calling a convention-rather than simply nullifying the tariff through the legislature-reflected their and Calhoun's belief that " [s] tates are [the] instruments by which the people may assert their rights."
44 A convention-in other words, a gathering of the people-embodied the idea that the states derived their authority from the people, but that the people expressed themselves politically through the states. Despite widespread discontent over the tariff, the legislature fell short of the two-thirds majority necessary to call a convention both in 1830 and 1831.
In (2014) . While it is likely true that Calhoun assumed nullification could be used to assert South Carolina's perceived interests in the future-such as slavery-there is little evidence to suggest that Calhoun's opposition to the tariff was disingenuous or pretextual. As explained in the Exposition and Protest and other documents, South Carolinians were angered by the tariff's quantifiable and dramatic effect on Southern prices. Politicians today are often motivated by a variety of concerns, and it is unclear why we should assume Calhoun and his contemporaries were different. 47 Abel P. Upshur, No. I, in Nullification, supra note 43, at 230. That next year, in 1832, Congress passed a new tariff. Though it reduced the rate to 25 percent for certain goods, it retained the 50 percent rate for iron, wool and cotton; and, to add insult to injury for those who believed Congress could only collect duties to "pay Debts," the Treasury projected a surplus. 48 South Carolinian nullifiers soon after succeeded in calling the state convention which would ultimately issue the Nullification Ordinance.
In a document entitled "An Ordinance To Nullify Certain Acts of the Congress of the United States, Purporting to be Laws, Laying Duties and Imposts on the Importation of Foreign Commodities," the convention declared the tariff "null, void and no law, nor binding upon this State, its officers or its citizens." 49 This Ordinance did more than frustrate federal efforts to enforce the law in South Carolina; rather, it purported to invalidate the law completely. To enforce the Ordinance, the convention instructed the state legislature "to adopt such measures and pass such acts as may be necessary to give full effect to this Ordinance, and to prevent the enforcement and arrest the operation of the said acts and parts of acts of Congress of the United States within the limits of this State." 50 The Ordinance further disallowed appeals "draw [ing] in question the authority of this Ordinance" to the Supreme Court. State officials were to take an oath to uphold the ordinance or their offices were to be "vacated" and "filled up as if such person or persons were dead or resigned."
51 Finally, the convention declared, any coercive action by the federal government against South Carolina would be interpreted as "inconsistent with the longer continuance of South Carolina in the Union." 52 For South Carolina then, as it had been for Jefferson-who argued nullification would avoid "revolution and blood"
53
-nullification was an alternative to upheaval and secession.
B. Calhoun and the Sanctuary Movement
Comparisons between the sanctuary movement and the South Carolina nullifiers are thus inappropriate from both a theoretical and a practical perspective. Theoretically, South Carolina's actions were rooted in a version of compact theory which envisioned each individual state as a party to the Constitution. As such a party, South Carolina insisted on exercising its right to judge infractions of the constitutional compact. Practically, South Carolina's nullification operated through a convention, reflecting its conviction that the people act through the states, rather than directly through the federal government. 54 Only after the convention issued its "Nullification Ordinance" could the state's General Assembly then implement nullification legislatively. 48 Watkins, Reclaiming, supra note 25, at 107. Id.
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Id. at 171-72. 52 Id. at 172-73. 53 Woods, supra note 43, at 164. 54 Indeed, before the passage of the 17 th Amendment, which allowed for the direct election of Senators, the Constitution more strongly reflected this view as well.
As of Spring 2019, neither California nor any other state appears to have any plans to call a nullification convention to address the sanctuary issue. Neither has any state or city formally appealed to compact theory to justify its opposition to federal immigration policy-much less a version of compact theory which denies the collective nature of the constitutional order. Without compact theory and without a state convention, any comparison to South Carolina's nullification is destined to be superficial at best. Compact theory and convention-calling were not mere "addons" or formalities-they represented the basis of South Carolina's entire theory of the Union, and of nullification.
Legal Though the comparison between the South Carolina nullifiers and the sanctuary movement may be inapt, nullification-and the concerns underlying nullificationpredated the 1833 Crisis. Nullification originated with Thomas Jefferson in the 1790s, along with the related doctrine of interposition developed by James Madison. Therefore, theoretically, the sanctuary movement could be an instance of modern nullification without being akin to South Carolina's particular adaptation of that doctrine. Yet, in reality-as analysis of the origins of nullification revealsthe sanctuary movement remains fundamentally incompatible with the pre-Crisis understanding of nullification as well. More promising, however, than comparison to either iteration of nullification is that between the sanctuary movement and another oft-forgotten doctrine: interposition.
Complicating this differentiation, however, is nullification and interposition's closely-related history; the origins and development of these doctrines has been intertwined from the beginning. Both nullification and interposition are rooted in the claim that states have rights "under or beyond the Constitution to oppose federal authority;" 56 and both are grounded in the text of the 1798 Virginia and Kentucky Resolutions opposing the Alien and Sedition Acts.
Despite these similarities, an analysis of the Resolutions' authors' original intent and of the Resolutions' contemporaries' original understanding exposes substantial differences between these two doctrines. By identifying both similarities and differences, we may better understand the doctrines themselves, and better assess their potential relevance in our contemporary legal and political culture. In response to rising tensions with its former colonial master, the United States signed the Jay Treaty with Britain in 1795. Many Americans, still suspicious of the British and their sympathizers, felt the treaty failed to further American interests. 65 Furthermore, they associated sympathy with Britain with sympathy for British institutions, and so interpreted the treaty "as a desire to establish an aristocracy after the British pattern."
A. Nullification and Interposition: Common Origins
66 Meanwhile, they associated sympathy with the French, now in the midst of their own struggle for independence, with freedom and equality. 67 Such disagreements about the propriety of the Jay Treaty precipitated the formation of the first American political parties-the Federalists and the Republicans. 68 The Federalists became known as the party of the British, and the Republicans as the party of the French. 69 Thus, a geopolitical conflict also morphed into a conflict of ideologies.
As a result, the French Revolution-which in many Americans' minds, had fast turned from inspiring to horrifying-further exacerbated tensions between the pro-British and pro-French factions. Even erstwhile supporters of the French revolutionaries, such as Jefferson himself, disavowed the Revolution's transformation from struggle for independence to Reign of Terror; despite such disavowals, Federalists began branding Republicans as unpatriotic supporters of anarchy and bloodshed. 70 John Adams assumed office in 1797 amid these rising tensions. Soon after the United States signed the Jay Treaty, France responded by harassing American ships.
71 By the summer of 1798, hostilities between the United States and France had degenerated into the "Quasi-War" "-an undeclared, primarily Naval conflict which lasted about two years.
In response and with Adams' support, the Federalist Congress began by tightening naturalization requirements in the Spring of '98. This first Federalist bill increased the pre-naturalization residency requirement from 5 to 14 years. 72 The Federalists likely hoped that these more stringent requirements would weaken the Republicans, who had been faring well among immigrant voters.
73 Naturalization reforms enacted, the Federalists turned their attention to "aliens"-i.e. foreignersmore generally. 74 To counter the supposed foreign threat, the Federalists proposed the Alien Enemies Act and Alien Friends Act. 75 According to the language of the 65 Powell, at 56-57.
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Id. at 57. 67 Watkins, Reclaiming at 11-12.
68
Id. at 1-2. 69 Id. day, "alien enemies," were citizens of nations with which the United States was formally at war, while "alien friends" were those from countries with which the Unites States was at peace. 76 Though ostensibly designed to target the French "the truth is that all immigrants were looked upon with the same attitude of mistrust." 77 Republicans were particularly bothered by the Alien Friends Act, which they believed overstepped the Constitution. The Alien Friends Acts, signed into law in the summer of 1798, enabled the President to remove foreigners "dangerous to the peace and safety of the United States."
78 While both parties generally accepted that the President's war powers enabled him to remove Alien Enemies, Republicans denied any such authority over citizens of countries with which the United States was not at war. 79 Alien friends, they argued, "were exclusively subject to the sovereignty of the several individual states." 80 Federalists, meanwhile, argued that the President's war powers extended to undeclared wars, or that, at the very least, the "necessary and proper clause" filled in any gaps.
81
The Federalists not only passed laws touching aliens, however, but also American citizens. The Sedition Act, signed a few weeks after the Alien Acts, targeted dissenters writ large. 82 The Act, which criminalized writing, printing, uttering or publishing "false, scandalous and malicious writing or writings against the government of the United States…with intent to defame said government," as well as material designed to bring the President or Congress "into contempt or disrepute," represented a striking curtailment of free speech. 83 Republicans objected, insisting that the First Amendment's protections did not end where poor taste began. 84 Nevertheless, Federalists argued that such measures were necessary to maintain order in chaotic times. Federalists also had an ingenious response to Republican's constitutional challenge: the Sedition Act did not contravene the First Amendment because the First Amendment only protected speech to the extent traditionally protected under the British common law. 85 The common law, meanwhile, criminalized "seditious libel" in terms similar to those of the Sedition 76 Watkins, Reclaiming, supra note 25, at 30. 77 Bassani, supra note 70, at 165. 
Act.
86 Federalists' argument rested on the assumption that the Constitution had in fact incorporated common law-by no means a foregone conclusion in that day. 87 Compared to the Alien Acts, which were rarely if ever used, the Sedition Act claimed several high profile victims. All told, "at least 25 people were arrested for criticizing the government and approximately 14 were indicted."
88 While these numbers may seem low, their impact was widely felt. " [B] y targeting writers and editors…the Federalists made the most of" the Sedition Act; "[i]nformation was scarce in the early Republic, and the Federalists attempted to hamstring the opposition press." 89 One early victim was Matthew Lyon, a bombastic and unyielding Congressman from Vermont. 90 Lyon was indicted on three counts for 1) writing that Adams had scarified the public welfare "in a continual grasp for power" and in "thirst [ing] for a ridiculous pomp, foolish adulation, and selfish avarice;" 2) publishing a letter where the author suggested Adams should be sent to "a mad house;" and 3) assisting in the publication of seditious material. 91 Lyon was sentenced to four months in prison and a $1000 fine, and Vermonters defiantly re-elected him as he served his sentence. 92 Shortly thereafter, Supreme Court Justice Salmon P. Chase sentenced prominent lawyer Thomas Cooper to six months in prison and a $400 fine for publishing a handbill critical of the Adams administration. 93 Chase also personally sentenced Scottish-born pamphleteer Thomas Callender to nine months in prison and a $200 fine for criticizing the administration.
94
Though the Federalists and their judges scored temporary victories against Lyon and the like, their heavy-handed approach only fanned the flames of opposition, and convictions created a pantheon of Republican martyrs. If Adams hoped the Alien and Sedition Acts would encourage domestic tranquility, he was sorely mistaken. Most significantly, his actions directly inspired the Virginia and Kentucky Resolutionsand the resulting doctrines of interposition and nullification. 86 
Id.
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See e.g. J.W. Randolph, Preface, in Randolph's Report i at xiv (writing that the incorporation of the common law "was regarded as an accumulation, at one stroke, of all authority in the hands of the Federal Government.") Contemporaries considered the issue of incorporation to be of critical importance. If British Common Law had simply been incorporated into the Constitution, Republicans argued, then America's prized written Constitution was little better than Britain's unwritten fundamental law. But see George K. Taylor, In the House of Delegates, Friday, December 21, 1798, in Randolph's Report 122 at 135 for a Federalist defense of incorporation. 88 Watkins, supra note 25, at 43. 89 Id. at 54.
90
Lyon was once reprimanded by the House for spitting tobacco juice at fellow Representative Roger Griswold (F -CT) in response to an insult, earning him the nickname "The Spitting Lyon." Griswold later retaliated by attacking Lyon with a cane-which attack Lyon deflected with a pair of fire tongs. Incivility, it would appear, is not a modern phenomenon. Id. at 48-51. 94 Id. at 51-53.
B. Nullification: Meanings and Application
Nullification's primary aim is the defense of state sovereignty. It holds that a state may, by right, strike unconstitutional federal laws within its territory. Not only may individual states decide whether or not federal laws are constitutional, but they may also invalidate laws they deem unconstitutional. As a useful analogy, constitutional scholar Sanford Levinson has compared nullification to "the authority to issue an injunction" against federal law.
95 A nullifying state acts as a kind of lower court, pending an appeal to the higher court of the states acting collectively to amend the Constitution.
96
Underlying nullification are the concepts of consent, constitutionalism and compact theory. The doctrine itself was initially articulated by Thomas Jefferson in his draft of the Kentucky Resolutions of 1798, and then again by the Kentucky legislature in its Resolutions of 1799. Nullification was controversial from the beginning-even before the South Carolina Nullification Crisis. Then as now, both supporters and opponents understood nullification as embracing a strong role for the states, and a comparatively weaker role for the federal government.
Nullification's Theoretical Origins
The ideas underlying nullification predate the Quasi War, the tariff wars, or the Civil War. At its most basic, nullification rests on the idea of consent.
97 By nullifying a law, a state expresses that it does not consent to the federal government's actions. As a philosophical matter, nullification rests on the Enlightenment idea that because people enjoy certain natural rights-i.e. rights which human enjoy by virtue of being human, rather than by virtue of any law or decree-government requires the consent of the governed. According to philosopher John Locke, people form governments to protect their natural rights to life, liberty and property; meanwhile, governments which fail to protect those rights lose the legitimacy provided by the people's consent. 98 Relatedly, nullification also rests on the concept of constitutionalism-the idea that all government authority should be subordinate to a consented-to body of fundamental law. In such a constitutional system, laws must accord with the fundamental law-or constitution-to be considered legitimate. 99 American constitutionalism inspired itself in part from the British constitutional tradition. 100 Though the UK lacked (and still lacks) a codified and supreme constitution, movements such as the Levellers-who were active during the English Civil War- 95 Levinson, supra note 22, at 45. 96 Abel P. Upshur, No. I, in Nullification 217 at 220-21. Traditionally, the power to "nullify" had been associated with the judiciary. Alexander Hamilton for example, had argued such a position in Federalist 78. According to Hamilton, " [t] here is no position which depends on clearer principles, than that every act of a delegated authority, contrary to the tenor of the commission under which it is exercised, is void." The Federalist No. 78 (Alexander Hamilton). 100 embraced the idea of constitutional supremacy, declaring in their "Agreement of the People" that "any laws made contrary to any part of the Agreement are null and void." 101 In ratifying the Constitution in 1787, the United States also embraced the idea of constitutional supremacy, preferring the security and consistency of a codified document to the British model of parliamentary supremacy.
102
More recently, as Thomas E. Woods Jr. succinctly stated in the opening to his book, Nullification: Reclaiming the Consent of the Governed: "Nullification begins with the axiomatic point that a federal law that violates the Constitution is no law at all. It is void and of no effect." 103 The idea that unconstitutional laws are void is-in a rare instance of agreement between a libertarian like Woods and a liberal legal scholar like Sanford Levinson-"uncontroversial."
104 In 1798 as now, however, nullification is anything but uncontroversial. And, then as now, the controversy begins not with Woods's "axiomatic point," but with the "step further:" the idea that "if a law is unconstitutional and therefore void and of no effect, it is up to the states, the parties to the federal compact, to declare it so and thus refuse to enforce it."
105 As per Levinson, "presumably, the debate…is far more about who precisely gets to say whether-and when-a law is unconstitutional than about the abstract proposition that an unconstitutional law is really no law at all."
106 Is it the people, the states, the courts, the President, Congress, or someone else? Indeed, a nullifying state operates not unlike a court-opining on a law's constitutionality and pronouncing a judgment binding within its jurisdiction. 107 Finally, nullification is rooted in compact theory. 108 Compact theory holds that "the United States had been formed when the people of each of the thirteen states, each acting in its sovereign capacity, ratified the Constitution," rather than from the action of "a single sovereign people."
109 And critically, under compact theory, the states ultimately retained their sovereign character after ratification-having only delegated, rather than relinquished, certain powers. As Woods explains, "[f]or compact theorists, therefore, nullification amounts to the legitimate exercise of sovereignty by sovereign bodies in defense of their liberties."
110 If the states themselves are not the parties to the compact, then their authority to judge infractions 101 Id. at 16-17. 102 Under the British model, the Constitution may be altered through acts of Parliament. 103 Woods, supra note 43, at 3. 104 Woods, supra note 43, at 3; Levinson, supra note 22, at 19 (stating that a law which violated the Second Amendment was "obviously" "null, void, and unenforceable). 105 Woods, supra note 43, at 3. In its entirety, Woods' statement reads: "Nullification begins with the axiomatic point that a federal law that violates the Constitution is no law at all. It is void and of no effect. Nullification simply pushes this uncontroversial point a step further: if a law is unconstitutional and therefore void and of no effect, it is up to the states, the parties to the federal compact, to declare it so and thus refuse to enforce it." 106 Levinson, supra note 22, at 19. 107 of that compact comes into question. In particular, however, nullification is rooted in a version of compact theory which conceives of the states individually, rather than collectively, as the parties to the compact. 111 Therefore, under such a compact theory, the authority to judge infractions belongs to each state.
Nullification's Textual Basis a) Jefferson's Draft Resolves of 1798
Though later removed by the Kentucky legislature, Jefferson famously used the term "nullification" in his draft of the Resolutions. Like the final Resolutions, Jefferson's draft resolves 112 are organized into nine multi-paragraph sections called "resolves," each resolve addressing a distinct issue. Taken together, these resolves illustrate why Jefferson thought nullification useful, necessary, and justified.
Like the Resolutions, the draft resolves also open by declaring that the states "are not united on the principle of unlimited submission to their general government; but that, by compact…they constitute a general government for special purposes."
113 When that general government "assumes undelegated powers, its acts are unauthoritative, void, and of no force."
114 Furthermore, because there exists "no common judge" among the parties to the compact, "each party has an equal right to judge for itself, as well of infractions as of the mode and measure of redress." 115 The resolves then transition to criticizing particular government actions. The second resolve opposes the federalization of certain crimes. 116 The third declares that the Sedition Act violates the First Amendment, while the fourth states that "alien friends are under the jurisdiction and protection of the laws of the state wherein they are." 117 The fifth states that the so called "Migration or Importation Clause" 118 further restricts federal power over immigration. 119 The sixth asserts that the Alien Act violates due process. 120 The seventh rejects the argument that the General Welfare or Necessary and Proper Clauses vest the government with any unenumerated powers. 121 Jefferson's eighth resolve differs significantly from that adopted by the Kentucky legislature. In the Resolutions, the eighth resolve simply calls for the 111 Watkins, Reclaiming, supra note 25, at 72. 112 I will be referring to Jefferson's draft of the Kentucky Resolutions as his "draft resolves"
or "resolves," to differentiate them from the document ultimately adopted by the Kentucky legislature. 113 document to be transmitted to Kentucky's Senators and Representative, and encourages these "to use their best endeavors to procure…a repeal of the aforesaid unconstitutional and obnoxious acts." 122 In the draft resolves, however, the eighth resolve is rather long and dense. Significantly, it is here that Jefferson explicitly espouses nullification, writing that "where powers are assumed which have not been delegated, a nullification of the act is the rightful remedy: that every State has a natural right in cases not within the compact…to nullify of their own authority all assumptions of power by others within their limits." 123 In other words, Jefferson states that each individual state may nullify-i.e. judge the constitutionality of federal laws-within its own jurisdiction. The right to nullify is essential, Jefferson argues, because "without this right, they [i.e. the states] would be under the dominion, absolute and unlimited, of whosoever might exercise this right of judgment for them."
124 Nullification is justified because the states "alone" are "parties to the compact, and solely authorized to judge in the last resort of the powers exercised under it, Congress being not a party, but merely the creature of the compact, and subject as to its assumptions of power to the final judgment of those by whom, and for whose use itself and its powers were all created and modified."
125 After reiterating the substance of Kentucky's disagreement with Congress, Jefferson's draft closes with this call-also omitted from the Resolutions:
that the co-States, recurring to their natural right in cases not made federal, will concur in declaring these acts void, and of no force, and will each take measures of its own for providing that neither these acts, nor any others of the General Government not plainly and intentionally authorized by the Constitution, shall be exercised within their respective territories. 126 Finally, the ninth resolve offers a sweeping indictment of both the spirit and substance of the Alien and Sedition Acts.
127 Unless these and other violations be "arrested on the threshold," the resolve predicts that these "may tend to drive these states into revolution and blood."
128 Furthermore, failure to condemn the Acts "would be to surrender the form of government we have chosen, and live under one deriving its powers from its own will."
129 Having cast the debate as one between peace and liberty, and violence and tyranny, the ninth and last resolve closes with a call for the co-states to recur "to their natural rights not made federal" and to concur in declaring the Acts "void and of no force." 
b) The Kentucky Resolutions of 1799
Because Jefferson's draft resolves were neither adopted by the legislature, nor even available until after his death, the Kentucky Resolutions of 1799-which unlike the Resolutions of the previous year, actually refer to "nullification"-are a second important textual source for understanding nullification.
The Kentucky Resolutions of 1798 occasioned condemnation from state legislatures across the country; politicians in the sister states not only denounced the Resolutions, but state legislatures also issued "counter-resolutions" condemning the Kentucky document. 131 In response to these criticisms, the Kentucky legislature reaffirmed the '98 Resolutions in November 1799, "[l]est…the silence of this commonwealth should be construed into an acquiescence in the doctrines and principles advanced…by the said answers."
132 These '99 Resolutions reiterated Kentucky's continued attachment to the Union, adherence to compact theory and conviction that Alien and Sedition Acts were unconstitutional.
Most significantly, however, the '99 Resolutions explicitly use the Jeffersonian term "nullification," which they describe as "the rightful remedy" to constitutional infraction. 133 The Resolutions then assert that this remedy may be appealed to by an individual state. "[H]owever cheerfully it may be disposed to surrender its opinion to a majority of its sister states, in matters of ordinary or doubtful policy," Kentucky explains, "yet, in momentous regulations like the present…it would consider a silent acquiescence highly criminal." 
Jefferson's Intent
Jefferson intended the Resolutions as strong defenses of states' rights and constitutionalism, as well as of the individual liberties violated by the Alien and Sedition Acts. First and foremost, however, in promoting nullification, Jefferson aimed to preserve what he considered to be the proper character of the United States: that of a federal union. As political theorist Luigi Marco Bassani has explained, "the resolutions can be deemed to be the core of Jefferson's federal idea, and they embody, in a nutshell, the whole of his constitutional doctrine."
141 They are "first and foremost, an acknowledgement of the irreplaceable role played by the states in safeguarding the constitutional balance against the risk of consolidation of federal power."
142 Specifically, they are an acknowledgment of the role to be played by individual states-rather than simply the states collectively, as would be the case in a constitutional convention. Furthermore, they also highlight the connection between natural rights and states' rights. Jefferson believed both that states themselves enjoyed a variant of the natural rights enjoyed by individualssuch as the right to consent to the exercise of power; and that individuals enjoyed certain rights-secured by, rather than created by, the constitutional order-by their very nature. For my own part, I consider those laws as merely an experiment on the American mind, to see how far it will bear an avowed violation of the constitution. If this goes down we shall immediately see attempted another act of Congress, declaring that the President shall continue in office during life, reserving to another occasion the transfer of the succession to his heirs, and the establishment of the Senate for life. 148 In an 1799 letter, for example, Jefferson wrote that "to preserve the freedom of the human mind and freedom of the press, every spirit should be ready to devote itself to martyrdom; for as long as we may think as we will, and speak as we think the condition of man will proceed in improvements. 154 Jefferson's own words-both in the Resolutions themselves and his other writings-as well as the thrust of his career as a politician and political theorist, suggest otherwise. Jefferson, who called on states to recur to their "natural rights not made federal" to resist federal overreach, considered the states the irreplaceable and inherently legitimate guardians of American liberty and the American constitutional order.
The Kentucky Legislature's Influence and Intent
As the original author of the Kentucky Resolutions, Jefferson is an indispensable player in the story of nullification. Nevertheless, this story is incomplete without the inclusion of three other characters: Wilson Cary Nicholas, John Breckenridge, and to a lesser extent, John Taylor of Caroline. 155 Nicholas passed on Jefferson's draft resolutions to Breckenridge, 156 Breckenridge edited and introduced Jefferson's resolves to the Kentucky legislature, 157 and Taylor assisted Jefferson in developing the idea of nullification (in addition to introducing Madison's draft resolutions in Virginia). 158 In particular, Breckenridge's changes to the Resolutions partly explain why confusion about nullification's meaning abounded in the 19 th century, and continues to abound today.
Breckenridge's importance notwithstanding, there may never been "Kentucky" Resolutions without Nicholas. Jefferson had initially hoped that Nicholas, a member of the Virginia Senate with ties to North Carolina, would help introduce a draft of his Resolutions there. Nicholas, however, passed on the Resolutions to Breckenridge instead, apparently without Jefferson's prior knowledge. 159 In addition, Nicholas acted as an intermediary between Jefferson and Madison. 160 Nicholas also seems to have passed information between Jefferson and members of the Virginia legislature. 161 Taylor, meanwhile, may have influenced Jefferson before the Resolutions were even drafted. In a June 1798 letter to Jefferson, for example, Taylor suggested that the "right of the State governments to expound the constitution, might possibly be made the basis of a movement towards its amendment. If this is insufficient, the people in state conventions, are incontrovertibly the contracting parties, and possessing the impinging rights, may proceed by orderly steps to attain the object." 162 Most dramatic, however, was Breckenridge's role. Breckenridge edited the text of Jefferson's draft resolves, all the while preserving much of the underlying theory. Most significantly, Breckenridge shortened Jefferson's eighth resolve, which contained the strongest expressions of state sovereignty of any version of the Resolutions. The version he introduced to the Kentucky legislature in November removed reference to the "rightful remedy" of "nullification," as well as some language suggesting that the states individually constituted the parties to the federal compact. 163 However, Breckenridge returned to nullification during the debates that fall, stating: "I hesitate not to declare it as my opinion that it is then the right and duty of the several states to nullify those acts, and to protect their citizens from their operation." 164 He also compared the federal government to an "agent," seemingly in agreement with the omitted section on the nature of the federal compact. 165 5, 1798, Jefferson wrote: "I entirely approve of the confidence you have reposed in mr Brackenridge, as he possesses mine entirely. I had imagined it better those resolutions should have originated with N. Carolina. but perhaps the late changes in their representation may indicate some doubt whether they would have passed. in that case it is better they should come from Kentuckey." Jefferson, supra note 157. 160 162 Taylor, supra note 153. 163 The relevant portion of the eighth resolve reads: "[T]hat in cases of an abuse of the delegated powers, the members of the General Government, being chosen by the people, a change by the people would be the constitutional remedy; but, where powers are assumed which have not been delegated, a nullification of the act is the rightful remedy: that every State has a natural right in cases not within the compact…to nullify of their own authority all assumptions of power by others within their limits: that without this right, they would be under the dominion, absolute and unlimited…" (emphasis added). Warfield, at 81. 164 Id. at 94. 165 Id. at 92.
Ethelbert Dudley Warfield-a Presbyterian minister, college president, and descendent of John Breckenridge-speculated somewhat vaguely that Breckenridge "used such freedom in changing [the draft resolutions] to suit his own views and the observed wants of Kentucky." 166 Indeed, that Breckenridge removed Jefferson's most radical language suggests either that he did not agree with the language himself, or that he thought it would impede the Resolutions' passage or acceptance. Breckenridge's own statements, as well as the use of the term "nullification" in the Kentucky Resolutions of 1799, suggest that his changes were more so motivated by the later than the former. 167 Though Breckenridge's changes may have aided the Resolutions' passage, they created confusion. Before the discovery of the draft resolves following Jefferson's death, Breckenridge's removal of the term "nullification" cast doubt on whether Jefferson himself had actually developed or even supported the idea. His removal of other phrases heavily suggestive of a right to individual state action-such as the last portion of Jefferson's draft resolve 168 -also created doubt as to the practical aspects of nullification, such as the legitimacy of South Carolina's application of the doctrine.
Contemporary Reception of the Kentucky Resolutions
Because the Kentucky Resolutions of 1799 were issued the same week as George Washington's death, they attracted scant attention. 169 The '98 Resolutions, by contrast, elicited strong and swift responses.
Overall, contemporaries interpreted the Kentucky Resolutions of 1798 as challenges to federal authority generally, and judicial authority specifically; they also interpreted them as attacks on the Alien and Sedition Acts. The Pennsylvania House, for example, denounced the Kentucky legislature for challenging the people's representatives-the President and Congress-and "the supreme judiciary." 170 "The constitution," it concluded, "does not contemplate, as vested or residing in the Legislatures of the several states, any right or power of declaring that any act of the general government 'is not law, but is altogether void, and of no effect. '" 171 It then defended the Alien and Sedition Acts as "just rules of civil conduct, and as component parts of a system of defense against the aggressions of a nation, aiming at the dominion of the world" 172 and as containing "nothing terrifying, except to the flagitious and designing." Because the Kentucky Resolutions were both substantially similar and contemporaneous to the Virginia Resolutions, the documents were often conflated. For example, both New York and New Hampshire responded jointly to Kentucky and Virginia. New York decried these states' assumption of judicial power, 174 while New Hampshire echoed these concerns, and also defended the Acts' constitutionality and expediency. 175 Despite these initial conflations, contemporaries would soon come to interpret nullification and interposition differently, as evidenced by their selective appeal to these doctrines.
Jefferson, the Kentucky Resolutions and the Sanctuary Movement
Like its South Carolinian corollary, Jefferson and Kentucky's conception of nullification relied on the idea that states individually are party to the federal compact, and that the federal government is the agent of the several states. This conception challenged judicial supremacy-a fact seized upon by the Kentucky Resolutions' critics.
The sanctuary movement, by contrast, has appealed neither to compact theory nor the agency view of government, either legally or rhetorically. The sanctuary movement has based its opposition to the federal government in "anticommandeering"-a constitutional doctrine derived from the Tenth Amendment and articulated by the Supreme Court in the 1990s. 176 The anti-commandeering doctrine states that the federal government cannot require states or state officials "to participate…in the administration of a federally enacted regulatory scheme." 177 Anti-commandeering does not enable states to invalidate federal law. Neither does anti-commandeering depend on the unconstitutionality of the underlying law; it is state involvement in law enforcement, rather than the underlying law, which anticommandeering addresses. 178 For example, supporters of California's sanctuary state law explicitly justified the bill with reference to anti-commandeering; 179 their own work in any way." 180 Similarly, sanctuary city Philadelphia's policies explain that "Philadelphia works with our federal partners and does not stop ICE from arresting Philadelphians whom they believe are undocumented." 181 Practically, the sanctuary movement's primary mode of operation-cityor county-wide ordinances-also underscores the distance between its and the nullifiers' conception of the Union. Whether through the state legislature or a statewide convention, nullification has always envisioned the state-rather than any of its municipalities or subdivisions-as the appropriate organ of protest; the necessity of state action flows logically from nullification's focus on state sovereignty. Even Jefferson, who suggested that laws could be nullified by state legislatures rather than through a convention, 182 saw nullification as something outside the normal law-making process-where a bill originates in the legislature and is then signed by the governor. Sanctuary state California, by contrast, used the normal law-making process to declare its sanctuary status. 183 Finally, as exemplified by its reliance on judicially-articulated anticommandeering doctrine, the sanctuary movement has appealed to, rather than rejected, judicial supremacy. Rather than attempting to circumvent the courts, sanctuary cities have attempted to enlist the judiciary as an ally-filing complains in federal courts repetitive with next sentence to combat the Trump administration. 184 This strategy has been largely successful, as sanctuary cities across the country have obtained injunctions barring the Trump administration from withholding federal funds from cities who limit their cooperation with ICE. 185 Neither has the sanctuary movement asserted a general ability to ignore court orders. Philadelphia, for example, affirms its commitment to following court orders in the same document promoting its "Welcoming City" policy, explaining that "Philadelphia's policies follow judicial orders" and that city prisons comply with judicial warrants; 186 Los Angeles similarly affirms it will honor detainer requests "issued by a judicial body" in its February 2019 sanctuary resolution.
187 Sanctuary cities' willingness to appeal to the courts and comply with court orders highlights the fact that the sanctuary movement views the judiciary as legitimate, and unique in its ability to decide legal questions.
C. Interposition: Meanings and Application
Interposition's primary aim is the preservation of checks and balance and the protection of individual liberties. 188 It holds that a state may, by right, shield its citizens from unconstitutional federal laws. A state may opine on the constitutionality of federal laws, and then oppose unconstitutional laws by denouncing them, encouraging their repeal, frustrating their enforcement, or calling for an amendment to the Constitution. Interposition is not, however, invalidation or injunction. Rather than acting as an independent court, as in the case of a nullifying state, the interposing state adopts the role of an advocate, arguing its case before the states collectively, and protecting its citizens from abuse within the established judicial system.
Like nullification, interposition relies on constitutionalism and, to a lesser degree, compact theory. James Madison advocated interposition in his Virginia Resolutions of 1798, then further developed the concept in his Report of 1800. As with nullification, interposition was initially controversial in that it presented a challenge to judicial supremacy. The idea rapidly gained acceptance after the Alien and Sedition Crisis passed, however, and was repeatedly deployed to maintain the constitutional balance of power and resist federal encroachment on individual liberties.
Interposition's Theoretical Origins
Interposition is rooted in the idea that government must act within certain agreedupon parameters-in other words, constitutionally. Interposition is also rooted in the idea that the states, rather than being mere administrative jurisdictions or geographical designations, enjoy an independent political personality. To the extent that compact theory holds that the states were parties to the constitution, interposition, like nullification, reflects compact theory; it rejects the nationalist view that the federal government was created solely by the people.
As legal historian Christian Fritz has explained, the concept of "interposition" came from the scientific thought of the day: "as used in astronomi cal and scientific texts of the period, it described the movement of some thing between two other things in a relationship so as to interrupt and bring attention to the essence of that relationship." 189 In the political context, interposition thus reflects the view that the states-one of the parties to the compact-play a central role in regulating the constitutionally prescribed relationship between the federal government and the people.
Interposition's Textual Basis
James Madison famously used the term "interpose" in his Virginia Resolutions of 1798. 190 The Virginia Resolutions are shorter than their companion documents in Kentucky, but adopt a similar structure; they are organized into ten short paragraphs.
In the first and second paragraphs, the Resolutions express the state's attachment to the Constitution and to the Union. 191 In the third paragraph, they introduce the idea of interposition. The Resolutions "explicitly and peremptorily declare" that the federal government's powers result from "the compact to which the states are parties," and that the states, as parties, "have the right, 192 and are duty bound, to interpose, for arresting the progress of the evil, and for maintaining, within their respective limits, the authorities, rights, and liberties, appertaining to them." 193 Interposition has become necessary, the third paragraph explains, because of the government's tendency to "enlarge its powers by forced construction of the constitutional charters." Especially egregious has been the government's use of the constitution to justify the Alien and Sedition Acts. Both Acts, the Resolutions argue, exercise "power not delegated by the Constitution."
194 They particularly criticize the Sedition Acts, which attacked "the right of freely examining public characters and measures, and of free communication among the people thereon, which has ever been justly deemed the only effectual guardian or every other right."
195
In closing-and as a clue to what interposition could involve in practicethe Resolutions reassert Virginia's commitment to the Union before calling for the states to "concur with this commonwealth, as it does hereby declare, that the acts 189 Fritz, supra note 1, at 2-3. 190 James Madison, Resolutions of Virginia of December 21, 1798, in Randolph's Report 22 at 22. Madison did not, however, invent the practice of using the state legislature to oppose unconstitutional actions. In 1790, the Virginia Assembly issued a "memorial" opposing the federal government's assumption of state debt. The Assembly described themselves as "guardians…of the rights and interests of their constituents, as sentinels placed by them over the ministers of the foederal [sic] government, to shield it from their encroachments, or at least to sound the alarm when it is threatened with invasion." According to the Assembly, the assumption of debts deserved "censure" because it was "not warranted by the constitution of the United States." The General Assembly of the Commonwealth of Virginia, Virginia On the Assumption of State Debt, December 16, 1790, in Documents 4 at 5-6. 191 Id. 192 Notably, however, the Virginia Resolutions do not refer to the right of interposition as being a "natural right" of the states. 193 Id. 194 Id. at 23. 195 Id. aforesaid are unconstitutional" and requesting that the governor "transmit a copy of the foregoing resolutions to the executive authority of each of the other states." 
Madison's Intent
Madison intended the Virginia Resolutions as a defense of both individual liberties and checks and balances. Rather than seeking to encourage states to "annul" unconstitutional legislation within their borders, Madison meant the Resolutions as a "warning to call the federal government to a halt, made public in order to induce those who were originally party to the constitutional compact to join in… protest."
197 Though concerned by the constitutional implications of Federalist policies, Madison's primary aim was opposing the Alien and Sedition Acts.
In drafting the Resolutions, Madison adopted a cautious, consensus-building approach. While the Kentucky Resolutions opened by emphasizing the states' reserved power, the Virginia Resolutions opened on a cooperative and conciliatory note emphasizing their attachment to the Constitution and "to the union of the states. Though Madison's interpretation of interposition with 30+ years' hindsight could not on its own be decisive evidence of his intent in 1798, his 1830s' pronouncements were consistent with his overall political philosophy-lending credibility to his late-in-life claim that he had not intended interposition to involve invalidation of federal law by a single state. Rather, Madison claimed that he had intended his Resolutions as a call to collective action by the states, "conceiv[ing] of the issue as the right of the states to declare-that is, to make it publicly known …-that any laws of the United States found to overstep their delegated powers should be regarded as unconstitutional." 202 Though Madison personally opposed the "Tariff of Abominations," he disavowed Calhoun's "novel and nullifying doctrine," 203 which he feared not only misrepresented his work and Jefferson's work, but also the nature of the Union. 204 Madison penned his "Notes on Nullification" in 1835 in an attempt to discredit the claim that his and Jefferson's writings vindicated the South Carolinians. In that work, an exasperated Madison complained that despite the Virginia legislature's disavowal, the "resolutions are still appealed to as expressly or constructively favoring the doctrine" of nullification. 205 Madison criticized the nullifiers' view that "a single state has a constitutional right to annul or suspend the operation of a law of the U. S. within its limits" all the while "remaining a member of the Union, and admitting the Constitution to be in force;" rather than advocating such unilateral action, Madison insisted, both Resolutions aimed "to produce a conviction everywhere, that the Constitution had been violated by the obnoxious acts and to procure a concurrence and co-operation of the other States in effectuating a repeal of the acts." 206 The proper remedies to federal usurpations, Madison argued, were first "the checks provided among the constituted authorities, second "the Ballotboxes," and third, constitutional amendment. 207 Yet, beyond the vague calls for "concurrence and co-operation," Madison's Notes-like the Virginia Resolutions themselves-assiduously avoided defining "interposition" in unique and practical terms. Even in an 1833 letter to his friend William Cabell Rives, Madison remained vague, only explaining that
The object of Virga. was to vindicate legislative declarations of opinion, to designate the several constitutional modes of interposition by the States agst. abuses of power; and to establish the ultimate authority of the States as parties to & members of the Constitution, to interpose agst. the decisions of the Judicial as well as other branches, of the Govt.
Though Madison blamed the nullifiers' "nullifying misconstruction"
209 on a deliberate misinterpretation of his statement that "the states…have the right and are in duty bound to interpose…for maintaining, within their respective limits, the authorities, rights, and liberties appertaining to them," Madison's intentionally capacious language is at least as much to blame. As Virginia judge Abel P. Upshur asked rhetorically in his "An Exposition of the Virginia Resolutions of 1798:" if a state could not act upon its determination that a law is unconstitutional, then "is its right of judgement any thing more than a mere liberty of speech and of opinion, and, therefore, no available right at all?" 210 Through an abundance of caution in 1798, Madison opened the door to misinterpretation in 1833. That South Carolina was not unique in construing Madison's words as an invitation to individual state action is also demonstrated by contemporaries' reactions.
211
As a result, some scholars have criticized Madison for a perceived inconsistency, calling him "a superficial and inconsistent thinker" who contradicted "his own plain language" of 1798 by opposing state resistance in 1832. 212 Yet, an examination of Madison's writings and career suggests that while he may have somewhat mischaracterized the principles of '98, 213 his response to South Carolina was consistent with his own political philosophy. Throughout his career, Madison emphasized the importance of checks and balances in the pursuit of securing personal liberties. For Madison, state action was one of many means by which that balance and those liberties could be maintained.
Unlike Jefferson, who believed "the true barriers of our liberty in this country are our state-governments," 214 Madison was often skeptical of the states. Madison repeatedly observed that state governments, rather than acting as "true barriers of liberty," often violated the rights of their citizens. In his 1787 "Vices of the Political System of the United States," for example, Madison criticized the power-and misuse of power-by state governments under the Articles of Confederation. Of state laws, he wrote, "their number is the price of liberty."
215 Part of the solution hinted at in "Vices" was that ultimately adopted in the Constitution: balancing competing interests through the separation of powers.
216 Only through such a balance could "private rights" be secure. 217 Madison dismissed the decentralized Articles as "nothing more than a treaty of amity of commerce and of alliance," and advocated 209 Madison, Notes at 580. 210 Upshur, supra note 96 at 121. 211 See supra, notes 237-44. 212 Wilson, Jefferson and Nullification, in Nullification: Reclaiming the Consent of the Governed 1 at 3. 213 In his Notes, for example, Madison insists that Virginia was "so far…from countenancing the nullifying doctrine, that the occasion was viewed as a proper one for exemplifying its devotion to public order, and acquiescence in laws which it deemed unconstitutional, whilst those laws were not constitutionally repealed." Describing Virginia's spirited protest as "devotion" and "acquiescence" seems to misrepresent the spirit of the moment. Madison, supra note 185 at 192. 214 Jefferson, supra note 142. 215 Furthermore, even in his own Virginia Resolutions, Madison arguably avoided the positions which the nullifiers ascribed to him. First, Madison never clearly called for states to invalidate federal law, preferring the term interpose-which suggests an intermediary role as an agent of protest, rather that of a final arbiter. Even Koch and Ammon, who conflate Madison and Jefferson's thought throughout their article, admit that Madison "did not think, as did Jefferson, that under the Constitution the state was justified in declaring federal laws 'null, void, and no effect.' 222 Nor did he believe that the state was the ultimate judge of both the violation and the mode of redress."
223 Second, Madison never clearly endorsed the individual-state view of compact theory, stating only that "the states"-in the plural-"are parties." Madison reiterated this position in his Report of 1800, writing: "The states, then, being the parties to the constitutional compact, and in their sovereign capacity, it follows of necessity, that there can be no tribunal above their authority…and consequently, that, as the parties to it, they must themselves decide, in the last resort, such questions as may be of sufficient magnitude to require their interpretation." Madison's apparent reversal in 1798 was then not so much a change of mind as a change of strategy brought about by a change of circumstance. Unlike in 1787, it was the federal government, rather than the state governments, which appeared to pose the greatest danger to the people's liberties in 1798. As historian Kevin Gutzman has explained, Madison's thinking about federalism was "variable," and reflective of the relative strengths of the federal and state governments at different times. 223 Id. 224 Madison, in Woods, supra note 43, at 176 (emphasis added). 225 Rakove, supra note 219, at 26. 226 Id. at 570. 227 Id.
minority rights against what must have seemed a perpetual Federalist attack."
228 A "practical politician," Madison thus turned to states' rights in 1798, as it seemed the argument best suited to his aim of countering the Federalist assault on civil liberties. 229 Indeed, as Madison candidly admitted in a letter to Virginia Senator William Rives: "In explaining the proceedings of Virga. in 98-99, the state of things at that time was the more properly appealed to, as it has been too much overlooked. The doctrines combated are always a key to the arguments employed." 230 While Madison was willing to use states' rights arguments in 1798 to protect civil liberties and restore the constitutional balance of power, he was not willing to deploy those arguments in defense of South Carolina's sectional interests. Unlike the Alien and Sedition Acts, the tariff did not encroach upon personal liberties, or an area reserved for state regulation.
Perhaps most revealing, however, was Madison's objection to the nullifiers' view that "the States have never parted with an Atom of their sovereignty; and consequently that the Constitutional hand which holds them together, is a mere league or partnership, without any of the characteristics of sovereignty or nationality." 231 He worried that "the discourse of federalism was degenerating into a contraposition of two absolute and simplistic formulas"-one based on the absolute sovereignty of the states, and the other on the existence of a unitary American people. 232 Rather than restoring the balance Madison so prized, South Carolina's actions seemed to Madison to threaten the stability of the Union by tilting the scales in favor of the states and turning back the clock to the Articles. The Father of the Constitution may have suddenly feared he would be remembered as the Father of Disunion. 
The Virginia Legislature's Influence and Intent
Overall, Virginia legislators appear to have been animated by a variety of concerns-asserting state sovereignty, upholding the Constitution, preserving the Union, and defending individual liberties. Like Madison, however, the Virginia legislature ultimately opted to issue resolutions which would inspire broad-based support, though some members also personally supported the more robust vision of resistance embodied in the Kentucky Resolutions.
The final edits to the Virginia Resolution distanced these from their companion documents in Kentucky by de-emphasizing the nullity of unconstitutional laws and the right to individual state action. First, the Virginia legislature voted to remove language declaring the Alien and Seditions Acts "null, void, and of no force, or effect." 234 Significantly, the "null and void" language had not been in Madison's initial draft, but had been added at Jefferson's suggestion before the resolves were introduced in the legislature. 235 The legislature's "change of the change" therefore returned to Madison's original wording and intent.
While the removal of the "null and void" language is quite telling in regards to Madison's intent, it should not be interpreted as meaning that the legislature as a whole rejected the idea that unconstitutional laws were null and void. Virginia Del. Johnston, for example, stated that "whether the laws were said by the committee to be null and void, or not, was a matter, he thought, of little consequence. For if they were unconstitutional, they of course, were null and void." 236 Similarly, Del. Daniel explained that
[i]t had been contended by gentlemen, that it was going too far to declare the acts in question, to be 'no law, null, void, and of no effect:' that it was sufficient to say they were unconstitutional. He said, if they were unconstitutional, if followed necessarily that they were 'not law, but null, void, and of no effect.' But, if those particular words were offensive to gentlemen he had no objections to any modification, so the principle was retained." 237 Whether or not Dels. Johnston or Daniel considered the right of declaring laws "null and void" as belonging to individual states or the states collectively is unclear from these comments. Comments by other delegates, however, suggest sympathy towards the individual state action position. Del. Foushee, for example, supported the Resolutions by stating that "the states individually were sovereign before and at the time of the adoption of the Constitution…and still are." 238 Also difficult to interpret is a second change to the Resolutions-the removal of the word "alone" from the statement that the "states alone are parties" to the compact; 239 the change was little discussed. Likely, however, the omission reflected the view of at least some in the legislature that both the states and the people were parties to the compact, while still rejecting the Federalist view that the people alone were parties. 240 Like the edits to Jefferson's draft resolutions, the Virginia changes also betrayed a certain ambivalence, even among Republicans, towards the vigorous Jeffersonian version of states' rights. Nevertheless, even the comparatively more modest state role envisioned by Madison and the Virginia legislatures far exceeded that acceptable to the Federalists. Indeed, Virginia legislators consistently highlighted the Federalists' perceived disregard for the separation of powers, which they considered not only constitutionally indefensible, but also dangerous. Del. Ruffin explained that "Congress alone could determine war or peace: consequently alien enemies were proper subjects for congressional approval: but that alien friends were exclusively subject to the sovereignty of the states." 241 Del. Allen insisted that the Migration and Importation Clauses disallowed congressional interference with immigration. 242 And, even if Congress could pass a law to remove alien friends, he argued, it had no right to vest that power in the President. 243 For these and other delegates, the balance of power would be preserved through a narrow, textualist reading of the Constitution. 244 Del. Daniel, for example, railed against the "doctrine of implication" (i.e. of implied constitutional powers) as he urged his colleagues to ratify the Virginia Resolutions. 245 Furthermore, for Republicans, threatening the balance of power threatened the unity and security of the country itself. John Taylor, for example, warned "that oppression was the way to civil war…The way to stop civil war, would be to stop oppression." 246 The legislature's explanatory "Address of the General Assembly to the People of the Commonwealth of Virginia," issued in January 1799, also emphasized that "acquiescence of the states, under infractions of the federal compact, would … prepare the way for a revolution." 247 While commentators today often link interposition and nullification with secession, the Resolutions' supporters considered these doctrines as alternatives to disunion. Del. Mercer similarly argued that the Resolutions, by preserving the Constitution, were also preserving the Union. 248 Yet as the delegates attacked the Acts' constitutional implications, they also decried their immediate effects on individuals. Del. Barbour justified the Resolutions in part by touting the states' roles as protectors of personal freedoms, arguing that "state legislatures being the immediate representative of the people, and consequently the immediate guardians of their rights, should sound the tocsin of alarm at the approach of danger."
249 Failure to do so would result in the "liberties of the people" being "subverted."
250 Barbour also specifically expressed concern for the fate of aliens-a concern not necessarily shared by his colleagues 251 -when he pleaded: "But what good reason could America assign for refusing admittance to strangers, with a country extensive, fertile beyond exception, and uninhabited. Had not the persecuted alien, then, a claim upon us not to be frittered away by the ingenuity of sophistry?" 252 More typical was Del. Foushee's warning that if aliens could be persecuted, citizens soon would be as well. 253 Though motivated by varying concerns, the Virginia legislature's basic message was nonetheless clear: the Alien and Sedition Acts were dangerous, and ought to be opposed.
Contemporary Reception of the Virginia Resolutions
The Virginia Resolutions closed with a call for concurrence and cooperation from the sister-states. Though no legislature other than Kentucky's joined Virginia in condemning the Acts, several states responded to Virginia, and the Resolutions were widely discussed in the popular press. Generally, contemporaries interpreted the Virginia Resolutions as strong assertions of state sovereignty. Of these, some read them as endorsing individual state action, while even others implied that they encouraged disunion. This variety of responses in 1798-99 foreshadowed the conflicting interpretations of the 1830s.
Several 253 Id. at 77. The Kentucky Resolutions themselves also directly embodied this sentiment. They warned that "the friendless alien has been selected as the safest subject of a first experiment; but the citizen will soon follow, or rather has already followed. responded to Virginia with a mere sentence, criticizing the Resolutions as "calculated to excite unwarrantable discontents, and to destroy the very existence of our government." 260 Notably, two days before, the Pennsylvania legislature had issued a multi-paragraph denunciation of the Kentucky Resolutions which defended the Alien and Sedition Acts and denied that states possessed the right to declare any federal act to be "not law" but "void, and of no effect." 261 Pennsylvania's responses suggest that it, unlike the New Jersey Republicans, declined to interpret the Virginia Resolutions as advocating the invalidation of federal law by a single state; 262 nevertheless, it disapproved. Similarly, for Federalist newspaper edit John Fenno, "it was the possibility of resistance to the federal government rather than the cause of that opposition or the proposed method of resistance that…seemed the important side of the affair." 
Applications of the Virginia Resolutions
Despite the uproar caused by the '98 Resolutions, Federalist and Republican legislatures alike resorted to resolution-writing during the early 1800s. Many of these resolves echoed the Virginia Resolutions-and to a lesser degree the Kentucky Resolutions. Though erstwhile opponents' reimagining of resolution-writing as legitimate protest rather than subversive opposition may have been prompted in part by partisan convenience, the style of these resolves also suggests a genuine desire on the part of legislatures to balance effective local activism with deference to federal authority. Tellingly, while occasional mention was made of Madison or interposition, the word "nullification" appears to have been seldom used after 1799. 264 On the whole, these "inter-crisis" resolves-those written between the Alien and Sedition crisis of 1798 and the Nullification Crisis of the 1830s-aligned more closely with the Madisonian tradition of interposition than the Jeffersonian tradition of nullification. 265 and Kentucky's positions, the decades that followed highlighted the differences among the Resolutions, and the doctrines they advocated. An early series of resolves opposing the Embargo Act displayed a basic willingness to challenge the federal government through state legislatures, but underplayed state sovereignty even relative to the Virginia Resolutions; these resolves emphasized the protection of personal liberties, and the maintenance of checks and balances. President Jefferson had signed the embargo-which closed ports and restricted trade-to retaliate against British and French attacks on American ships. 266 The Secretary of War had also requested governors to deploy their militias to aid in the enforcement of the embargo. 267 Though it initially enjoyed support, the embargo quickly became unpopular in those states whose economy depended on shipping and trade.
Federalists in the Delaware House drafted resolves calling for a repeal of the embargo in 1809; 268 though these followed the same structure as the Kentucky Resolutions, they explicitly rejected "open opposition to the laws," preferring to submit to the laws than "jeopardize the union of the States."
269 That same year, the Federalist Massachusetts House also sent a set of resolves to its Republican governor, condemning his unwillingness to oppose the embargo. 270 Responding to the governor's claim that the legislature should not criticize the government, the House stated: "We cannot agree with your Honour than in a free country there is any stage at which the constitutionality of an act may no longer be open to discussion or debate."
271 Nevertheless, the House stopped short of claiming the right of constitutional interpretation for itself, characterizing the right of "deliberation or remonstrance" as belonging to "the citizen."
272 And, rather than appealing to state sovereignty to justify their opposition, they cited an attachment to "balanced government" and "civil liberty."
273 Resolves adopted that same year in Rhode Island came closest to emphasizing state sovereignty, but characterized the federal government's overreach as infringing on the people's rights rather than the state's authority. 283 In interpreting Madison, Massachusetts expressed a view of states' rights which, unlike the state sovereignty-centric view embraced by South Carolina, prioritized checks and balances and personal liberties. Massachusetts explained its opposition not as much a defense of its own sovereignty, but rather as a defense of its people-explicitly describing interposition as the action by the state on behalf of the people. 284 The first resolve, for example, stated that the embargo "contains provisions not warranted by the Constitution of the United States, and violating the rights of the People of this Commonwealth Massachusetts;" 285 all further resolves also refer to the injustices done to the people, rather than to the state. 286 And, while Massachusetts does refer to itself once as the "free, sovereign and independent State of Massachusetts," the report's writers seem most concerned by the federal government's actions' effects on "the people." 287 In the American system of "concurrent sovereignty," Massachusetts explains, "[t]he sovereignty reserved to the States, was reserved to protect the Citizens from acts of violence by the United States." 288 Most significantly, the report demonstrates that Massachusetts-at least at that time-understood Madison as having encouraged the states to call a convention for the purpose of amending the Constitution, rather than as having recognized a state veto on federal legislation, or some other form of individual state action. Though the Virginia Resolutions did not specifically call for a convention, Madison suggested in his 1799 defense of the Resolutions that "[t]he Article V Convention was a tool of potential state 'interposition' against congressional abuse." 289 The report stated: "This"-i.e. inviting other states to a convention-"was the mode proposed by Mr. Madison in answer to the objections made, as to the tendency of the general Government, to usurp upon that of the states." 290 This interpretation stands in stark contrast to South Carolina's interpretation of the same document; and, while Massachusetts's interpretation can neither prove nor disprove the legitimacy of South Carolina's, it does support Madison's later claim that the Resolutions should be understood as such-as do the many other resolves from that period which stopped well short of South Carolina's position.
Madison, Interposition and the Sanctuary Movement
Like the inter-Crisis interposers, the sanctuary movement has relied on personal liberties and checks and balances-type arguments. Sanctuary advocates have argued that sanctuary laws protect aliens from "arbitrary prosecutorial action," 291 ensure "fair and equal" access to city services, 292 ensure the dignity and integrity of families, 293 and generally promote a culture of welcome and tolerance. 294 They have also argued that sanctuary policies respect state and local sovereignty and combat federal overreach; however, these appeals to state and local sovereignty have been in service of the underlying personal liberties and checks and balances-promoting goal. 295 Likewise, anti-commandeering-the sanctuary movement's preferred means of challenging federal immigration policy in court-aims to promote personal liberties and checks and balances, rather than state sovereignty as such. In the landmark New York v. United States, the Supreme Court explained that "[t]he Constitution does not protect the sovereignty of States for the benefit of the States or state governments as abstract political entities, or even for the benefit of the public officials governing the States. To the contrary, the Constitution divides authority between federal and state governments for the protection of individuals. State sovereignty is not just an end in itself: Rather, federalism secures to citizens the liberties that derive from the diffusion of sovereign power." 296 This is a far cry from the Calhounian or Jeffersonian understanding of state sovereignty as a worthy end in and of itself.
Sanctuary advocates, like the interposers, have also stopped short of purporting to invalidate federal law, preferring to simply frustrate its application. San Francisco or other localities' refusal to assist federal immigration authorities is more akin to Connecticut's refusal to enforce the embargo than South Carolina's outright prohibition on tariff collection by both state and federal officers. In Connecticut's refusal to enlist its militia to enforce federal law may be seen the seeds of modern anti-commandeering doctrine, which the sanctuary movement has used to justify its non-cooperation with ICE officers. 297 Nevertheless, important differences remain between the sanctuary movement and Madisonian interposition. In terms of theory, Madison and his successors regularly invoked the "compact." Though Madison and Jefferson's conception of the "compact" differed, both agreed that the federal government was to a certain extent the creation of the sovereign states-a concept which the sanctuary movement has not appealed to, even in its collective, Madisonian form. In terms of practice, interposers, like nullifiers, also typically issued resolves through state legislatures. By contrast, the sanctuary movement has been largely city-based, and has not engaged in widespread state-level resolve-writing-highlighting the movement's disinterest in compact theory. Ultimately, however, the comparison remains more apt-and less damning 298 -than that between nullification and the sanctuary movement.
Conclusion
Of all the men who could have been dubbed the "spiritual godfather" for the sanctuary city movement, John C. Calhoun is an odd choice indeed. 299 Madison himself, or perhaps Connecticut governor Jonathan Turnbull would have been better selections. While the sanctuary movement has declined to adopt much of Madison and his intellectual successor's theory and practice, the spirit of the movement nevertheless remains closer to Madison's interposition tradition than to Jefferson or Calhoun's nullification.
Nullification-the idea that a state can invalidate unconstitutional federal laws within its territory-has not been adopted by the sanctuary movement even in spirit, much less in practice. Sanctuary advocates have not primarily challenged the underlying constitutionality of federal immigration regulation; and they have not generally claimed authority to prevent federal officials from independently enforcing the law. Neither have they relied on compact theory, or the agency view of government. Rather, they have simply declined to assist the federal government with immigration enforcement.
It is true that both the sanctuary movement and nullification assume some level of disagreement with federal policy; there would be no need for sanctuary 297 See supra notes 173-75. 298 299 In an article for National Review, Victor David Hansen referred to Calhoun as "the spiritual godfather of sanctuary cities." Hansen, supra note 11.
cities without federal immigration enforcement, and no need for nullification without a perceived constitutional infraction. It is also true that both the sanctuary movement and nullification rely on localities to manifest this disagreement. Yet local disagreement with federal policy does not nullification make. Nullification is a doctrine with a well-documented history, and well-defined political-philosophical underpinnings-neither of which are shared to any significant degree by the modern sanctuary movement. Why then, in light of all this, has the sanctuary movement been so persistently compared to nullification? Perhaps it is because movement's opponents have been eager to connect it to a so-called "discredited constitutional heresy." If the sanctuary movement is to be credibly discredited, however, a more historically accurate line of attack may be advisable.
